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The "Real Seat" Doctrine in the Conflict of
Corporate Laws
WERNER F. EBKE*

I. Introduction
The decision of the Court of Justice of the European Communities of March 9, 1999,
in the matter of Centros Ltd. v. Erhvervs- og Selskabsstyrelsen' has given rise to a new debate

of the fundamental and still largely unresolved issue of whether the real seat (siege ride)
doctrine is in conformity with articles 432 and 481 of the European Community (EC)
Treaty.4 The real seat doctrine is a conflict-of-laws principle that recognizes that only one
state should have the authority to regulate a corporation's internal affairs and that this
authority belongs to the state in which the corporation has its real seat (sikge riel or effektiver

*Professor of Law and Chair, Business and Tax Law, University of Konstanz School of Law; Global Professor
of Law, New York University School of Law; Member, New York Bar, Distinguished Visiting Professor of
Law, SMU Dedman School of Law, Dallas, Texas, Spring and Fall 2002.
1. Case C-212/97, Centros Ltd. v. Erhvervs- og Selskabsstyrelsen, 1999 E.C.R. 1-1459.
2. Within the framework of the provisions set out below, restrictions on the freedom of establishment of
nationals of a Member State in the territory of another Member State shall be prohibited. Such prohibition
shall also apply to restrictions on the setting-up of agencies, branches or subsidiaries by nationals of any Member
State established in the territory of any Member State.
Freedom of establishment shall include the right to take up and pursue activities as self-employed persons and
to set up and manage undertakings, in particular companies or firms within the meaning of the second paragraph
of Article 48, under the conditions laid down for its own nationals by the law of the country where such
establishment is effected, subject to the provisions of the Chapter relating to capital.
TREATY OF AMSTERDAM AMENDING THE TREATY ON EUROPEAN UNION, THE TREATIES ESTABLISHING THE
EUROPEAN COMMUNITIES AND CERTAIN RELATED ACTS, Oct. 2, 1997. OJ. (C 340) 43 (1997) [hereinafter EC

TREATY].
3. Companies or firms formed in accordance with the law of a Member State and having their registered
office, central administration or principal place of business within the Community shall, for the purposes of
this Chapter, be treated in the same way as natural persons who are nationals of Member States.
'Companies or firms' means companies or firms constituted under civil or commercial law, including cooperative societies, and other legal persons governed by public or private law, save for those which are non-profitmaking.
EC TREATY, supra note 2, art. 48.
4. For details, see Werner F. Ebke, Centros -Some Realitiesand Some Mysteries, 48 AM.J. COMP. L. 623 (2000).
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Verwaltungssitz).5 Although there is no generally accepted definition of the term real seat,
the term is commonly construed as referring to the place where the central management
decisions are being implemented on a day-to-day basis.6 Thus, the real seat doctrine, which
is applied in one form or another by the majority of the Member States of the European
Union (EU),7 gives effect to the law of the state that has the most significant relationship
to a corporation." Obviously, the real seat doctrine limits the promoters' choice of the state
of incorporation and, consequently, the choice of law. In addition, the real seat doctrine
has far-reaching effects on a corporation's choice of law after it has been incorporated. 9
The real seat doctrine's approach is certainly different from the one applied by British,
Danish, Dutch, Italian, Swiss, and, of course, U.S. courts. Thus, for example, under the
laws of the Netherlands, 0 Great Britain," and the fifty states of the United States, 2 promoters are free to choose the state of incorporation. According to the choice-of-corporatelaw principles of these countries, courts will, as a general rule, apply the law of the state of
incorporation to the relationships among a corporation and its officers, directors, and share5
holders (internal affairs doctrine, state-of-incorporation rule, or Griindungstheorie).1
In
most jurisdictions that have adopted the liberal internal affairs doctrine or state-ofincorporation rule, the choice of corporate law is, however, subject to limitations. In an
effort to protect their citizens, some states apply, either as a matter of statutory law or by
means of judicially created conflict rules, some or all of their internal affairs or other corporate law rules to corporations that have significant contacts with that state even though
the corporations are incorporated elsewhere."
The present essay does not intend to answer the still unsettled question of whether and
to what extent the real seat doctrine is in accordance with articles 43 and 48 of the EC
Treaty. The implications of the forthcoming decision of the European Court of Justice in
the matter of UberseeringBVv. NCC Nordic Construction Company Baumanagement GmbH 5
also transcend the modest scope of this article. Similarly, this article does not attempt to
contribute to the ongoing debate about the future of company law harmonization within
the EU; nor will this article address the important policy issue of whether and to what

5. See Bernhard Grossfeld, Commentary, in JULIUS

VONSTAUDINGER, KOMMENTAR ZUM
BORGERLICHEN GES-

GESELLSCHAFTSRECHT at 7, 64
(1998).
6. See infra note 54.
7. Werner F. Ebke & Markus Gockel, European CorporateLaw, 24 INT'L LAW. 239, 240 n. 3 (1990).
8. Grossfeld, supra note 5, at 10.
9. See infra notes 140-152 and accompanying text.
10. See infra notes 103 & 113 and accompanying text.
11.See infra text accompanying notes 93 & 108-111.
12. See, e.g., EUGENE F. SCOLES
& PETER HAY, CONFLICT OF LAWS 322-49 (2d ed. 1992); Norwood P.
Beveridge, Jr., The InternalAffairs Doctrine: The ProperLaw ofa Corp., 44 Bus. LAW. 693 (1989); Deborah A.
DeMott, Perspectives on Choice of Law for Corporate InternalAffairs,48 L. &CONTEMP. PRORS.161 (1985); Willis
L. M. Reese & Edmund M. Kaufman, The Law Governing CorporateAffairs: Choice ofLaw and the Impact ofFull
Faith and Credit, 58 COLUM. L. REv. 1118 (1958); Stephan R. G6thel, InternationalesGesellschaftsrechtin den
USA: die internalaffairs rule wankt nicht, 46 RECHT DER INTERNATIONALEN WIRTSCHAFT [RIW] 904 (2000).
13. For a thoughtful analysis of the origins of the internal affairs doctrine in the United States, seeRichard
M. Buxbaum, The Origins of the American "Internal Affairs" Rule in the Conflict of Laws, in FESTSCHRIFT FOR
ETZHUCH

MIT EINFOHRUNGSGESETZ

GERHARD KEGEL

UND NEBENGESETZEN: INTERNATIONALES

75 (Hans-Joachim Musielak & Klaus Schurig eds., 1987).

14. See infra notes 100-115 and accompanying text.
15. Case C-208/00, UOberseering BV v. NCC Nordic Construction Company Baumanagement GmbH, 2002
E.C.R. - (pending final
decision).
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extent harmonization of company laws or regulatory competition is desirable in multijurisdictional legal systems such as the EU. Likewise, the ramifications of the recently adopted
statute for a European Company (Societas Europaea) and its impact on the conflict of corporate laws are beyond the scope of this paper. 6 Most importantly, this article does not
intend to promote or even defend the real seat doctrine. Rather, the present article will
analyze the background, origins, scope, and implications of Germany's version of the real
seat doctrine, the Sitztbeorie. Without a clear understanding of the background, origins,
scope and implications of the Sitztheorie, the present debate of the fate of the Sitztheorie in
light of the freedom of (primary and secondary) establishment under articles 43 and 48 of
the EC Treaty will lack the necessary foundations. The present article will focus primarily
on the conflict of corporate laws although some of the observations, conclusions, and propositions herein may be equally applicable to conflicts involving unincorporated business
associations such as limited partnerships.
This article first casts some light on the background of the Sitztheorie. The article then
focuses upon the historical foundations of the Sitztheorie and pertinent German case law.
Following this, the article outlines fundamental policy considerations underlying the Sitztheorie. In the final section, the article briefly explores some of the practical implications of
the Sitztheorie.
H. Background
In Germany, unlike in several other Member States of the EU, 7 the conflict of corporate
laws is not regulated by statute.
A. No

STATUTORY CONFLICT RULE

The Introductory Law of the German Civil Code (Einftirungsgesetzzum Birgerichen
Gesetzbuch), which provides rules and principles to determine the applicable law in private
law matters (for example, contracts, torts, domestic relations, estates, agency relationships,
and unjust enrichment), has traditionally been silent as to the conflict of corporate laws.'
Article 10 of the Introductory Law of the Civil Code ofJanuary 1, 1900, which was repealed
in 1964, only addressed the very limited question of the recognition by German courts of
foreign associations (Vereine). 19 The revised Introductory Law of the Civil Code, which
entered into force on September 1, 1986, left expressly open the question of which law a
court is required to apply to the internal affairs of a business association. Article 37 of the

16. See Council Regulation 2157/2001 of Oct. 8, 2001, on the Statute for a European Company (SE), 2001
(L 294) 1 et seq. For details of the most recent proposal of a Statute for a European Company, see Hartwin

OJ.

Burgert & Constantin H. Beier, Die Europiiscbe Aktiengesellscbaft, 13 EUROPXISCHES WIRTSCHAFTS- uND
STEUERRECHT [EWS] 1 (2002); Giinter C. Schwarz, Zum Statut der Europischen AktiengesellscIbaft, 22 ZEITSCHeIFr rOR WIRTsCHAFTSRECHT [ZIP] 1847 (2001).
17. For details, see, e.g., Grossfeld, supra note 5, at 42-44; Peter Kindler, Commentary, in MONCHENER KoMMENTAR zum BGB: INTERNATIONALEs GEsELLscHArFsecSRrr 129-30 (Kurt Rebmann et al. eds., 3d ed. 1999).
18. BERNHARD GROSSFeLD, PRAXISDES INTERNATIONALEN PRIVAT- UND WIRTSCHAFTSRECHTS: RECHTSPROBLEMEMULTINATIONALER UNTERNEHMEN 38-40, 44-47 (1975); Kurt Siehr, Private InternationalLaw, in INTRODUCTION TO GERMAN LAW 337, 354 (Werner F. Ebke & Matthew W. Finkin eds., 1996).

19. For details of article 10, see Bernhard Grossfeld, Commentary, in JULIUS VON STAUDINGER, KOMMENTAR
zuM BORGERLICHEN GESETZBUCH MIT EINF0HRUNGSGESETz UND NEBENGESETZEN: INTERNATIONALES GESELLSCaAFTSRECHT 305-06 (12th ed. 1979).
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revised Introductory Law states that the conflict-of-laws principles of the Rome Convention
of June 19, 1980, on the Law Applicable to Contractual Obligations shall not apply to
companies (Gesellschaften), associations (Vereine), and incorporated entities Yjuristische Personen). Thus, the laws applicable to the formation, legal capacity, powers, internal organization, liquidation of a corporation, liability of the shareholders, directors or officers, and
agency cannot be determined on the basis of the conflict-of-laws principles applicable to
contractual relationships even though corporations are formed on the basis of a contract
(Gesellschaftvertrag).The German legislature expressly refrained from codifying conflictof-corporate-laws principles because of the work done in the EU to harmonize the member
20
states' law of business associations.
Obviously, the German legislature's decision was made with a view towards the EEC
Convention on the Mutual Recognition of Companies and Legal Persons of February 29,
1968. This convention recognizes, as a general rule, the state-of-incorporation doctrine but
provides exceptions for states following the real seat doctrine.21 The EEC Convention,
based upon article 293 (ex 220) of the EC Treaty, 2 never came into force, however, for lack
of ratification by the Netherlands. It is highly unlikely that the EEC Convention will
be revitalized in the foreseeable future although some authors have argued for a "more
positive reappraisal of proposals for a Convention on the Mutual Recognition of Companies
.... -23The fact that Germany, like four other original EC Member States, ratified the
EEC Convention of 1968 does not have any immediate legal effect upon Germany's
conflict-of-corporate-laws principles.2 4 Specifically, German courts are not required to apply any of the choice-of-corporate-law principles stated in the ECC Convention."
B.

PUBLIC INTERNATIONAL LAW

It is generally agreed that there is no obligation under public international law for states
to recognize the legal personality of a foreign corporation.2 6 Currently, international treaties
do not require Germany either to apply a specific conflict-of-corporate-laws principle or
to recognize the legal capacity of foreign corporations. Thus, for example, the Hague Convention of October 31, 1951, on the Recognition of the Legal Personality of Foreign Companies, Associations and Foundations was not signed by Germany, and the Hague Convention has not entered into force for other states either.27 Bilateral international treaties, such
20. See BT-Drucksache 10/504 at 29 (1983).
21. See KURT SIEHR, INTERNATIONALES PRIVATRECHT: DEUTSCHES UND EUROPAISCHES KOLLISIONSRECHT FUR
STUDIUM UND PRAxis 305 (2001).
22. Member States shall, so far as is necessary, enter into negotiations with each other with aview to securing
for the benefit of their nationals: ... the mutual recognition of companies or firms within the meaning of the
second paragraph of Article 48, the retention of legal personality in the event of transfer of their seat from one
country to another ....
EC TREATY, supra note 2, art. 293.
23. Robert R. Drury, The Regulation and Recognition of Foreign Corporations:
Responses to the "Delaware Syndrome," 57 CAMBRIDGE L.J.165, 194 (1998).
24. Grossfeld, supra note 5,at 33.
25. Werner F. Ebke, Das Internationale Gesellschaftsrechtund der Bundesgerichtshof,in FESTGABE AUSDER WISsENsCHAFT ZUM 50-JXHRICEN BESTEHEN DEs BUNDESGERIciSHOFs 799, 803 (Claus-Wilhelm Canaris et al. eds.,
2000).
26. Grossfeld, supra note 5, at 10.
27. Id. at 39; SIEHR, supra note 21, at 305. The Hague Convention on the Law Applicable to Trusts and
their Recognition of Oct. 20, 1984 has not entered into force for Germany. See JAN KROPHOLLER, INTERNATIONALES PRIVATRECHT 533-34 (4th ed. 2001).
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as friendship, commerce, or investment protection treaties, to which Germany is a party
also do not require German courts to apply a certain choice-of-corporate-law rule. Although such treaties provide, as a general rule, for the mutual recognition of companies
formed in accordance with the law of either party to the treaty, most bilateral international
treaties do not address the question of which law is to be applied to determine whether a
given enterprise can be regarded as a corporate entity for purposes of the treaty or which
2
law applies to a corporation's internal affairs. " This is also true, at least according to the
view of most legal commentators in Germany, of Article XXV Section 5 of the Friendship
2
Treaty of October 29, 1954, between Germany and the United States. " Similarly, Gerdo
not address the
typically
tax
treaties,
many's double tax treaties, like other international
purposes
tax
treaty
for
enterprises
of
classification
the
because
laws
of
corporate
conflict
follows rules and principles that differ from those applicable for purposes of commercial
and company law3 °
C.

EUROPEAN LAW

The impact of the law of the EU upon the conflict of corporate laws within the EU is
still largely unsettled. As stated before, efforts to solve the problem of the mutual recognition of member state companies by means of an international convention pursuant to
1
article 293 (ex 220) of the EC Treaty have not come to fruition. Thus far, the EU has not
used its power under Article 65 lit. b of the EC Treaty to take measures to enhance the
32
comparability of the member states' conflict-of-corporate-laws principles. The Brussels
Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters of 1968 expressly left open the question of when a business association or legal
33
person is to be recognized by a state that is a party to the Brussels Convention. The
Germany
to
which
Freedoms,
and
Fundamental
Rights
Human
European Convention on
is a party, thus far has not been interpreted to require courts of the signatory states to
recognize the legal personality of foreign corporations. This convention, however, may
34
affect a corporation's right to sue in the courts of a signatory state. The impact of the
28. Grossfeld, supra note 5, at 54-59.
29. See, e.g., Joachim Berndt, Die Recbtsfdhigkeit US-amerikanischer Kapitalgesellschaften im Inland, 51
JURISTEN-ZEITUNG 2J.Z. 187 (1996); Ebke, infra note 34, at 212-13; Grossfeld, slpra note 5, at 56; GERHARD
KEGEL & KLAUS SCHURIG, INTERNATIONALES PRIVATRECHT 515 (8th ed. 2000). For the opposite view, seeJudgment of May 18,1995, Oberlandesgericht [Court of Appeals], Diisseldorf, Germany, 42 RIW 859 (1996); accord
Carsten T. Ebenroth & Thomas J. Dillon, Jr., Gaining the Competitive Edge: Access to the European Market
Through Bilateral Commercial Treaties and Taxation Strategies,28 TEx. INT'L L.J. 269 (1993); SIEHR, supra note
21, at 306.
30. Grossfeld, supra note 5, at 59. See also generally HARALD HERMANN, DIE EiNORDNUNG AUSLANDISCHER
GESELLSCHAFTEN

IM DEUTSCHEN, US-AMERIKANISCHEN

UND EUROPAISCHEN INTERNATIONALEN

STEUERRECHT

(2001).
31. See SIEHR, supra note 21 and accompanying text.
32. For details of the provisions of the highly controversial article 65 of the EC Treaty, see, e.g., ErikJayme
& Christian Kohler, EuropdischesKollisionsrecht 2000: InterlokalesPrivatrechtoder universellesGemeinscbaftsrecbt?
20 PRASxi DES INTERNATIONALEN PRIVAT UND VERFAHRENSRECHTS [IPRAx] 454 (2000); Christian Kohler, Interrogationssur les sources du droit intemationalprivi europien apres le traitid'Amsterdam, 88 REVUE CRITIQUE DE
DROIT INTERNATIONAL PRIV9 [REVUE CRIT. D.I.P.] 1 (1999).

33. Cf JAN KROPHOLLER, EUROPXISCHES ZIVILPROZESSRECHT: KOMENTAR ZUM EuGVii UND LUGANO- fiBER449 (6th ed. 1998).
34. See Judgment of Nov. 12, 1990, Cour de Cassation (Chambre Criminelle) [Court of Cassation (Criminal
Chambers)], France, 110 REVUE DES SOCIgTiS [REv.soc.] 39 (1992). For details of this decision, see Bernhard
EINKOMMEN
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EU's Charter of Fundamental Rights adopted on December 7, 2000, in Nice, France, and
the effects of the right to due process, which the European Court ofJustice has recognized
as a general principle of European law, on corporations is still unclear. 5
There is, however, substantial debate about the effects, both present and future, of articles
43 and 48 of the EC Treaty on the choice of corporate law within the EU. Several commentators suggest that articles 43 and 48 of the EC Treaty require that incorporators be
given the right to choose the state of incorporation and, hence, the proper law of a corporation.'6 Some scholars, however, are willing to grant Member States the power to impose
their laws, in whole or in part, on corporations formed in another member state if the
corporation in question has more substantial contacts with the former than with its state of
incorporation. 7 Commentators who favor a right to choose the proper law of a corporation,
suggest that after formation, a corporation is also entitled to transfer its central management
and control from one member state to another without dissolution."
Other commentators, by contrast, rely heavily upon dicta in the Daily Mail decision of
the European Court of Justice for the proposition that, "in the present state of Community
law," 39 articles 43 and 48 (ex 52 and 58) of the EC Treaty, properly construed, cannot be
interpreted as conferring on promoters the right to freely choose the state of incorporation; 4° or on "companies incorporated under the law of a Member State a right to transfer
their central management and control and their central administration to another Member
State while retaining their status as companies incorporated under the legislation of the
first Member State."'4 These authors conclude that Centros has not overruled Daily Mail

Grossfeld & Kai T. Boin,Anmerkung, 48JZ 370 (1993). See also Judgment of Mar. 3, 2000, Amtsgericht (Local
Court), Heidelberg, Germany, 46 RJVV 557, 558 (2000). For details on the impact of the European Convention
on the Protection of Human Rights and Fundamental Freedoms on the member states' choice-of-corporatelaw principles, see Werner F. Ebke, Unternehmensrecht und Binnenmarkt-Epluribs unum? 62 RAaELS ZErTSCHRIFT FOR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT [RABELSZ] 195, 212-213 (1998); Bernhard
Grossfeld & Dorothee Piesbergen, InternationalesGesellscbafisrechtin der Diskussion, in FESTSCHRIFT FOR ERNST881, 886-87 (Ulrich Immenga et al. eds., 1996); Christian
von Bar, Menscbenrecbte im Kollisionsrecbt, 33 BERICHTE DER DEUTSCHEN GESELLSCHAFT FOR V6LKERRECHT
JOACHIM MESTMACKER: ZUM SIEBZIGSTEN GEBURTSTAG

191, 200 (1994). For the opposite view, see Wienand Meilicke, Unvereinbarkeitder Sitztheoriemit der Europdischen Menschenrechtskonvention, 38 RIW 578 (1992).
35. On the impact of human rights on conflict of laws, see generally Dirk Looschelders, Die Ausstrablungder
Grund- und Menschenrechteaufdas InternationalePrivatrecht,65 RARELsZ 463 (2001). For the right of a foreign
[BERDTGEsVlKR

corporation to sue in another country's courts, see also infra note 146.

36. See, e.g., Ulrich Drobnig, Gemeinschaftsrecht und internationales Gesellschaftsrecht: "Daily Mail" und die
EUROPAISCHES GEMEINSCHAFTSRECHT UND INTERNATIONALES PRIVATRECHT 185 (Christian von Bar
ed., 1991); Brigitte Knobbe-Keuk, Niederlassungsfreiheit:Diskriminierungs-oder Beschriinkungsverbot?, 43 DER
BETRIEB [DB] 2573 (1990). For more recent analyses, see, e.g., CURT C. VONHALEN, DAs GESELLSCHAFTSSTATUT

Folgen, in

NACH DER CENTROs-ENTsCHEIDUNG DES

EuGH (2001);

HARALD HALOHUBER, LIMITED COMPANY STATT GMRH?

EVROPARECHTLICHER RAHMEN UND DEUTSCHER WItDERSTAND

(2001); Ernst Steindorff, Centros und das Recht auf

die giinstigste Rechtsordnung,54JZ 1140 (1999).
37. Otto Sandrock, Centros: Ein Etappensiegfiir die Uberlagerungstheorie,54 BETRIEBS-BERATER [BBI 1337
(1999); Barbara H6fling, Die Centros-Entscheidung des EuGH--aufdem Weg zu einer Uberlagerungstheoriefiir
Europa, 52 DB 1206 (1999).
38. For details, see, e.g.,

STUDY ON

TRANSFER OF THE HEAD OFFICE OF A COMPANY FROM ONE MEMBER STATE

WITHOUT DISSOLUTION (KPMG ed., 1993). See also infra notes 150-56 and accompanying text.
39. Case C-81/87, The Queen v. HM Treasury and Commissioners of Inland Revenue, exparte Daily Mail
and General Trust plc, 1988 E.C.R. 5483, 5512 (para. 25).
TO ANOTHER

40. See, e.g., Grossfeld, supra note 5, at 27-30; Kindler, supra note 17, at 118-25.
41. Case C-81/87, supra note 39, at para. 24.
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nor does it constitute a departure from the view expressed by the Court in its controversial
obiter dictum in the Daily Mail decision. 42 Thus far, the Court43ofJustice of the European
Communities has not had an opportunity to rule on this issue.

III. The View of the German Judiciary
Because of the lack of domestic and international rules on the conflict of corporate laws,
German courts were required to fill the gap and erect an edifice of choice-of-corporatelaw rules and principles to deal with the ever-increasing number of cases involving either
foreign companies doing business in Germany or German companies doing business
abroad.A. HISTORICAL FoUNDATIONS

In the nineteenth century, courts and commentators in Germany and other European
countries suggested a wide variety of principles, rules, and doctrines to solve conflict-ofcorporate-laws issues. 45 Among the many choice-of-law factors (Ankniipfungspunkte) suggested were the place of formation, the promise to purchase the corporation's equity securities, the nationality of the controlling shareholders or the directors, the company's
central management and control, the central administration, and the company's business
48
47
establishment (Betriebsstiitte or lieu d'exploitation)." In France, scholars and courts favored
the real seat doctrine to determine the lex societatis.Belgium was the first European country
statutorily to recognize the real seat doctrine. 49
In 1904, the then-highest court in Germany, the Reichsgericht, also recognized the fimdamental rule that the internal affairs of a corporation are governed by the law of the state

42. See, e.g., Ebke, supra note 4, at 641,660; Werner F. Ebke, Das Scbicksal derSitztheorienachCentros-Urteil
des EuGH, 54 JZ 656 (1999); Peter Kindler, NiederlassungsfreiheitfiirScheinauslandsgesellschaften,52 NEUEJURISTISCHE WOCHENSCHRIFT [NJW] 1993 (1999); Knut W. Lange, Anmerkung, 1999 DEUTSCHE NOTARHANZEITSCHRIFT [DNoTZ] 599; Daniel Zimmer, Mysterium "Centros", 164 ZEITSCHRIT FiR DAS GESAMTE
DELSRECHT UND WIRTSCHAFTSRECHT [ZHR] 23, 31 (2000).
43. But see infra notes 86-89 and accompanying text.
44. For a detailed analysis of the case law, see Ebke, supra note 25, at 806-15.
45. For a thoughtful analysis, see Bernhard Grossfeld, Zur Geschicbte derAnerkennungsproblematikbeiAktiengesellschaften, 38 RABELsZ 344 (1974).
46. Grossfeld, supra note 5, at 5.
47. JEAN JAQUEs FOELIX & CHARLES DEMANGEAT, 2 TRMTI DU DROIT INTERNATIONAL PRIVE 31 (3d ed. 1856);
ALBERIC ROLIN, 3 PRINCIPES DU DROIT INTERNATIONAL PRIVE ET APPLICATIONS AUX DIVERSES MATIERES DU CODE
CIVIL 286 (1897); MAURICE LEVEN, DE LA NATIONALITE DES SOCIETES ET DU REGIME DE SOCIETES 9TRANGERES EN
FRANCE 84 (1926). For a more recent analysis, see MICHEL MENJUCQ, DROIT INTERNATIONAL ET EUROPEEN DES
SOCIETgS 19-21 (2001).
48. See, e.g., Judgment of Dec. 1, 1866, Cour d'appel (Court of Appeals), Chamb~ry, Fr., 1867-H RECEUIL
DE SIREY 182; Judgment of Jan. 23, 1889, Cour d'appel, Paris, Fr., 1889 REv.Soc. 193; Judgment of Nov. 20,
1888, Tribunal correctionel (Criminal Tribunal), Seine, Fr., 1888 JOURNAL DU DROIT INTERNATIONAL PRIVE
L.DR.INT.PR.]

49. See

818.

BERNHARD GROSSFELD, INTERNATIONALES UND EUROPAISCHES UNTERNEHMENSRECHT: DAS ORGANI-

SATIONSRECHT TRANSNATIONALER UNTERNEHMEN 38-39 (2d ed. 1995). For recent developments in Belgium

concerning the right to transfer the real seat across borders, see Eddy Wymeersch, Centros:A LandmarkDecision
in European Company Law, in CORPORATIONS, CAPITAL MARKETS AND BUSINESS IN THE LAW: LIRER AMICORUM
RICHARD M. BUXHAUM 629, 648-50 (Theodor Baums et al. eds., 2000).
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in which the corporation has its seat (Sitz). ° According to the Reichsgericht, a corporation
having its seat in Germany is required to incorporate under German law (Sitztheorie), subject always to the requirements of general principles of public international law or bilateral
international treaties. Conversely, under the Sitztheorie, a business association having its
seat outside of Germany cannot be incorporated under German law. st
B.

II CASE LAw
Shortly after World War II, Germany's highest court in civil matters, the Bundesgerichtshof,followed the view taken by the Reichsgerichtand adopted the Sitztheorie to solve conflictof-corporate-laws questions.5 2
1. GeneralRule
The central term, seat, within the meaning of the Sitztheorie does not refer to the seat
stated in the corporation's articles of incorporation or by-laws (Satzungssitz). Rather, the
term refers to the real or effective seat (effektiver Verwaltungssitz) of the corporation. The
German Supreme Court construed the term real seat as referring to the place where
"the fundamental business decisions by the managers are being implemented effectively
into day-to-day business activities."" In determining the place of the real seat of a corporation, courts look at several factors.54 In addition, German courts developed a set of sophisticated rules to determine which party has the burden of proof as to the location of the
real seat of a corporation if the parties disagree on this issue." If a corporation is duly
formed in accordance with its lex societatis,recognition (Anerkennung)will follow ipso iure.6
Under the principle of automatic recognition (Prinzip der automatischen Anerkennung), a
separate act of recognition is no longer required under German law.
POST-WORLD WAR

50. SeeJudgment of Mar. 9, 1904, Reichsgericht (Supreme Court), Germany, 1904JURISTISCHE WOCHENSCHIRIT IJW] 231. See also Judgment of June 29, 1911, Reichsgericht, Germany, 77 ENTSCHEIDUNGEN DES

REICHSGERICHTS IN ZIVILSACHEN [RGZ] 19, 22 (1912); Judgment of Dec. 16, 1913, Reichsgericht, Germany,
83 RGZ 367, 369-70 (1914); Judgment of Jan. 19, 1918, Reichsgericht, Germany, 92 RGZ 73, 76 (1918);

Judgment of June 3, 1927, Reichsgericht, Germany, 117 RGZ 215, 217 (1927); Judgment of Oct. 29, 1938,
Reichsgericht, Germany, 159 RGZ 33, 46 (1939).
51. See, e.g., Grossfeld, supra note 5,at 20-21; Kindler, supranote 17, at 102.

52. SeeJudgment ofJuly 11, 1957, Bundesgerichtshof (Supreme Court), Germany, 25 ENTSCHEIDUNGEN DES
BUNDESGERICHTSHOFS IN ZIvILSACHEN [BGHZ] 134, 144 (1958).
53. See Judgment of Mar. 21, 1986, Bundesgerichtshof (Supreme Court), Germany, 97 BGHZ 269, 272
(1986).
54. For details, see, e.g., Daniel Zimmer, Van Debraco bis DaimlerChryslerAlte und neue Schwierigkeiten beider
internationalgesellscbaftsrechtlichenSitzbestimmung, in CORPORATIONS, CAPITAL MARKETS AND BUSINESS IN THE
LAW: LINER AMICORUM RICHARD M. BUXBAUM 654, 658-67 (Theodor Baums et al. eds. 2000); MARKUS KESER,

DIE TYPENVERMISCHUNG OBERDIE GRENZE 22-105 (1988); Christoph von der Seipen, Zur Bestimmung des
effektiven Verwaltungssitzes im internationalen Gesellscbaftsrecht,6 IPRx 91 (1986).
55. For details, see, e.g., RODiGER WERNER, DER NACHWEIS DES VERWALTUNGSSITZES AUSLANDISCHERJURISTISCHER PERSONEN (1998); STEPHAN TRAVERS, DER BEWEIS DES ANKNUPFUNGSKRITERIUMS "TATSACHLICHERSITZ
DER HAUPTVERWALTUNG" IM INTERNATIONALEN GESELLSCHAFTSRECHT (1998). Thus, contrary to the view that
was recently expressed by the Court of Appeals of Frankfurt am Main, Germany, there can be no "company
without a real seat." Judgment of June 23, 1999, Oberlandesgericht (Court of Appeals), Frankfurt am Main,
Germany, 45 RIW 783 (1999). It ultimately becomes a question of which party has the burden to prove where
the real seat of the company in question is located. See Ebke, supra note 4, at 651. The appeal in this case is
still pending before the German Supreme Court (Bundesgerichtsbof).

56. Grossfeld, supra note 5, at 46. See also Wulf H. Roth, Recognition of Foreign Companies in Sige Riel
Countries: A German Perspective, in CURRENT ISSUES IN CROSs-BORDER ESTABLISHMENT OF COMPANIES IN THE
EUROPEAN UNION 29 Can Wouters & Uwe H. Schneider eds., 1995).

VOL. 36, NO. 3

THE "REAL SEAT" DOCTRINE

1023

Over the last fifty years the German Supreme Court has applied the real seat doctrine
without exception." The lower courts in Germany followed suit."8 In applying the real seat
doctrine the courts do not distinguish between corporations formed in another member
state of the EU and companies incorporated elsewhere. Rather, the real seat doctrine is
applied to corporations irrespective of their state of incorporation. While it is clearly established with respect to corporate entities, there is some discussion as to whether and to
what extent the real seat doctrine can also be applied to unincorporated business associations
such as general partnerships (offene Handelsgesellschaften)or limited partnerships (Komman9
ditgesellschafen).5
2. Scope

According to the German Supreme Court, the law of the state of the real seat governs a
corporation's formation, its life, and its liquidation.60 From the doctrine's inception, the
scope and effects of the real seat doctrine have been tested in German courts in a broad
variety of cases. These cases include, but are by no means limited to, the expropriation by
the East German government of shares held by shareholders residing in West Germany6l
or corporate property situated in West Germany,62 and the recognition of pseudo-foreign
corporations (Scheinauslandsgesellscbaften), or mailbox companies (BrieJkastengesellschaften)
formed in the Principality of Liechtenstein. 6 1 More recent court cases also deal with efforts
of English limited companies to enter, as the sole corporate general partner, into a German
limited partnership (KommanditgeselIschaft)64 and transfers of the corporate headquarters
across borders. 61 Equally complex and complicated conflict-of-laws questions arise in cases
57. See, e.g., Judgment of Nov. 21, 1996, Bundesgerichtshof (Supreme Court), Germany, 134 BGHZ 116,
118 (1997/98); Judgment of Apr. 30, 1992, Bundesgerichtshof, Germany, 118 BGHZ 151, 167 (1993);Judgment of Mar. 21, 1986, Bundesgerichtshof, Germany, 97 BGHZ 269, 272 (1986); Judgment of Nov. 5,1980,
Bundesgerichtshof, Germany, 78 BGHZ 318, 334 (1981); Judgment ofJan. 30, 1970, Bundesgerichtshof, Germany, 53 BGHZ 181, 183 (1970);Judgment of Oct. 17, 1968, Bundesgerichtshof, Germany, 51 BGHZ 27, 28
(1969); Judgment of Oct. 23, 1963, Bundesgerichtshof, Germany, 40 BGHZ 197, 199 (1964);Judgment ofJuly
11, 1957, Bundesgerichtshof, Germany, 25 BGHZ 134, 144 (1958).
58. See the long list of cases cited in Ebke, supra note 25, at 806 n. 53.
59. For details, see, e.g., DANIEL WALDEN, DAS KOLLISIONSRECHT DER PERSONENGESELLSCHAFTEN IM
DEUTSCHEN, EUROPAISCHEN UND US-AMERIKANISCHEN RECHT (2001); MATTHIAS TERLAU, DAS INTERNATIONALE
PRIVATRECHT DER GESELLSCHAFT RURGERLICHEN
RECHTS (1999); BIRGIT E. Bippus, PERSONENGESELLSCHAFTEN
UND STRUKTURANDERUNGEN 694-97 (1998). See also STEPHAN R. G6THEL, JOINTVENTURES IMINTERNATIONALEN
PRIVATRECHT (1999); Peter Kindler, Recbtsfdhigkeit und Haftungsverfassungder Scheinauslandsgesellscbaf,in FESTSCHRIFT F0R WERNER LORENZ ZUM80. GEBURTSTAG 343 (Thomas Rauscher & Heinz-vPeterMansel eds.,2001).
60. See Judgment of July 11, 1957, Bundesgerichtshof (Supreme Court), Germany, 25 BGHZ 134, 144
(1958). For details of the scope of the lex societatis, see, e.g., Grossfeld, supra note 5, at 19-25; Kindler, supra
note 17, at 142-80; KEGEL & SCHURIG, supra note 29, at 505-10; KROPHOLLER, supra note 27, at 542-43.
61. SeeJudgment ofJan. 30, 1956, Bundesgerichtshof (Supreme Court), Germany, 20 BGHZ 4, 12 (1956).
62. See, e.g.,Judgment ofJuly 11, 1957, Bundesgerichtshof (Supreme Court), Germany, 25 BGHZ 134,144
(1958); Judgment of Oct. 6, 1960, Bundesgerichtshof, Germany, 33 BGHZ 195, 197 (1961).
63. See Judgment of Jan. 30, 1970, Bundesgerichtshof (Supreme Court), Germany, 53 BGHZ 181 (1970).
For details, see, e.g., Ebke, supra note 25, at 810; Werner F. Ebke & Renate Neumann, Anmerkung, 35JZ 652
(1980); Hein K6tz, Zur Anerkennung der Rechtsfahigkeitnach liechtensteinischem Recht gegriindeterjuristischerPersonen, 56 GMBH-RUNDSCHAU [GMBHR] 69 (1965). See also PETER PRAST, ANERKENNUNG LIECHTENSTEINSCHER
GESELLSCHAFTEN IM AusLAND (1997).
64. For details, see Werner F. Ebke, The Limited Partnershipand Trans-ationalCombinations oflBusiness Forms:
'DelawareSyndrome' versus European Community Law, 22 INT'L LAW. 191 (1988). See also HELMUT GROTHE, DIE
AUSLANDISCHE
KAPITALGESELLSCHAFT & Co. (1989).
65. See, e.g., Judgment of Feb. 1, 2001, Oberlandesgericht (Court of Appeals), Hamm, Germany, 47 RIW
461 (2001); Judgment of Mar. 26, 2001, Oberlandesgericht, Duisseldorf, Germany, 47 RIW 463 (2001).
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of transnational mergers, acquisitions, and take-overs (tender offers). 6 6 The new informa67
tion technology, too, poses novel choice-of-corporate-law questions.
3. Freedom of Establishment
It was not until the rise of the English limited company cases, however, that courts and
commentators in Germany began to question whether the real seat doctrine is in conformity
with articles 43 and 48 of the EC Treaty.6 s In light of the Daily Mail decision of the Court
of Justice of the European Communities, 69 some commentators argued that articles 43 and
48 of the EC Treaty require that the real seat doctrine be put to rest.70 To some authors,
the "expulsion of the seat doctrine from Europe" seemed to be inevitable after Daily Mail."1
Yet, the view that the Daily Mail does not require courts to abolish the real seat doctrine
clearly prevailed in the legal literature as well as in opinions of German courts published
in the 1980s and 1990s.

7

2

In 1999, the issue of whether the real seat doctrine was consistent with articles 43 and
48 of the EC Treaty arose again in connection with the decision of the European Court of
Justice in Centros."1 Several commentators suggested that Centros abolished the real seat
doctrine. 4 Upon closer review, however, many authors concluded that Centros only involves
a company's freedom of secondary rather than primary establishment, and that the court
did not address the issue of the validity of the real seat doctrine.15 In its Written Observations, submitted pursuant to article 20(2) of the Statute of the Court of Justice of the
European Communities in the matter of UberseeringBVv. NCC Nordic ConstructionCompany

66. Grossfeld, supra note 5, at 164-69; Kindler, supra note 17, at 212-24. See also Theodor Baums, Corporate
ContractingAround Defective Regulations: The DaimlerChryslerCase, 155 J. INST. & TnEo. EcoN. 119 (1999);
Norbert Horn, Rechtsfragen internationalerUnternehmenszusammenschliisse,in CORPORATIONS, CAPITAL MARKETS
AND BUSINESS IN THE LAW: LIBER AMICORUM RICHARD M. BUXBAUM 315 (Theodor Baums et al. eds., 2000).
67. Ebke, supra note 25, at 800; Zimmer, supra note 54, at 663-67. See also generally Heribert Hirte, Der
Einfluss nener Informationstechniken auf das Gesellschaftsrechtund die corporate-governance-Debatte,in CORPORATIONS, CAPITAL MARKETS AND BUSINESS IN THE LAW: LIHER AMICORUM RICHARD M. BUXBAUM 283 (Theodor
Baums et al. eds., 2000).
68. See, e.g., Werner F. Ebke, Die "auslindische Kapitalgesellschaft & Co. KG" und das europaiiscbe Gemeinschaftsrecht, 16 ZEITSCHRIFT FOR UNTERNEHMENS- UND GESELLSCHAFTSRECHT [ZGR] 245 (1987); Bernhard
Grossfeld, Die "ausliindischejuristischePerson & Co. KG", 6 IPRAx 351 (1986). See also generally UwE EYLES, DAS
NIEDERLASSUNGSRECHT DER KAPITALGESELLSCHAFTEN IN DEE EUROPXISCHEN GEMEINSCHAFT (1990); GROTHE,
supra note 64; KIESER, mpra note 54. For a recent analysis of the conflict-of-laws issues associated with English
limited companies and the opposition that these companies have met, especially in Germany, see HALBHUBER,
supra note 36.
69. Case C-81/87, The Queen v. H.M. Treasury and Commissioners of Inland Revenue, exparte Daily Mail
and General Trust PLC, 1988 E.C.R. 5483.
70. See, e.g., the authors cited supra note 36.
71. Brigitte Knobbe-Keuk, Umzug von Geselschaften in Europa, 154 ZHR 325, 356 (1990). See also SIEH,
supra note 21, at 308 (arguing that the state-of-incorporation doctrine is to be recommended for the EU).
72. Grossfeld, supra note 5, at 27-30; Kindler, supra note 17, at 122-25 (listing further references). It is
generally recognized today that a corporation formed outside the EU cannot invoke arts. 43 and 48 of the EC
Treaty. See, e.g., Judgment of Oct. 20, 2000, Oberlandesgericht (Court of Appeals), Zweibriicken, Germany,
47 RIW 373 (2001) (involving a corporation formed in Costa Rica having its principal place of business in
Germany).
73. Case C-212/97, Centros Ltd. v. Erhvervs- og Selskabsstyrelsen, 1999 E.C.R. 1-1459.
74. For a more detailed discussion of the views expressed by various authors, see Ebke, supra note 4, at 62325.
75. See id. at 627-41.
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Baumanagement GmbH,7 6 the Commission of the European Communities shared such a
view. 77 Thus far, no German court has held, in light of Centros, that the real seat doctrine
may no longer be applied to determine the law applicable to the legal capacity and the
internal affairs of a corporation (lex societatis).5
In contrast, the European Commission is of the opinion that articles 43 and 48 of the
EC Treaty, properly construed, mandate that the legal capacity of a corporation be determined, and its internal affairs be governed, by the law of the state of incorporation rather
than the state in which the corporation has its real or effective seat (tatsficlicbher Verwaltungssitz), 9 However, according to the European Commission, articles 43 and 48 of the EC
Treaty, properly construed, do not hinder a member state in which a corporation, duly
formed in another member state, has its real seat to take appropriate measures to prevent
0
or sanction fraud (Betriigereien).1
Such measures, the European Commission observed, may
be taken against both the corporation and its shareholders if the corporation's central man76. Case C-208/00, Uberseering BY. v. NCC Nordic Construction Company Baumanagement GmbH,
2002 E.C.R. (pending final decision).
77. See Written Observations submitted by the Commission of the European Communities pursuant to
article 20(2) of the Statute of the Court ofJustice of the European Communities, Aug. 30, 2000,JURM (2000)
72 CS.hg [hereinafter Written Observations].
In its Written Observations, the Commission pointed out:
In addition, it should be noted that the Court in Centros was not required to address the question of
the validity and the significance of the real seat doctrine: First, the general recognition of the British
company in question was never questioned by the Danish authorities; secondly, the case dealt with the
establishment of a branch as opposed to the transfer of the principal place of business (Hauptverwaltungssitz); thirdly, it was the right of the host country (Zuzugsstaat), and not that of the country of
origin (Herkunftsstaat), that was at issue. In this context, it should be emphasized once again that the
decisions in Centros and Daily Mail concerned entirely different situations and, therefore, gave rise to
different legal issues. Accordingly, they [i.e., the decisions] are by no means inconsistent with each
other, and it cannot be said that the Court in its decision in Centros has implicitly undergone a complete
reversal in its legal position.
Written Observations at para. 44 (Ebke trans.). The same view was expressed earlier in Ebke, supra note 42,
at 658 & 660; Ebke, supra note 4, at 641.
78. See, e.g., Judgment of Mar. 26, 2001, Oberlandesgericht (Court of Appeals), Duisseldorf, Germany, 47
RIW 463, 463-64 (2001); Judgment of Feb. 1,2001, Oberlandesgericht, Hamm, Germany, 47 RIW 461,46263 (2001); Judgment of May, 31, 2000, Oberlandesgericht, Brandenburg, Germany, 46 RPW 798 (2000), aff'g
Judgment of Sept. 30, 1999, Landgericht [District Court], Potsdam, Germany, 46 RIW 145, 146 (2000);
Judgment of Sept. 10, 1998, Oberlandesgericht, Duisseldorf, Germany, 55JZ 203 (2000);Judgment ofJuly 22,
1999, Landgericht, Munich I, Germany, 46 RIW 61, 61-62 (2000). The Austrian Supreme Court, by contrast,
held in two factually similar cases that, in light of Centros, the legal personality of a company duly formed and
existing under the laws of a member state of the EU is to be determined on the basis of the law of the
corporation's state of incorporation; provided, the corporation's registered seat, headquarters or main branch
is located in one of the EU Member States. See Judgment of July 15, 1999, Oberster Gerichtshof [Supreme
Court], Austria, 55 JZ 199 (2000); Judgment of July 15, 1999, Oberster Gerichtshof, Austria, 11 EUROPXISCHE
ZEITSCHRIFr FOR W1RTSCHAFTSRECHT [EuZVW] 156 (2000). For a critical analysis of the two decisions, see, e.g.,
Ebke, supra note 4, at 656-57; Susanne Kalss, Die Auswirkungen von Centros auf die mittel- und osteuropiiischen
Staaten, in CENTROS UND DI BEITRITTSWERBER 8, 12-14 (Susanne Kalss ed., 2000); Barbara H6fling, Die
Sitztheorie, Centros und der dsterreichische OGH, 11 EuZW 145 (2000); Eva-Maria Kieninger, Anmerkung, 3
NEUE ZEITSCHRIFT FURGESELLSCHAFTSRECHT [NZG] 39 (2000); Gerald M~isch, Anmerkung, 55 JZ 201 (2000).
See also infra note 89.
79. See Written Observations, supra note 77, at 24 (sub V).
80. See id. at 25 (sub V). On the jurisprudence of the European Court ofJustice on circumvention, fraud, and
other misuses of Community law, see Anders Kjellgren, On the BorderofAbuse-Tbe Jurisprudenceof the European
Court ofJustice on Circumvention,Fraudand OtherMisuses of Community Law, 2000 EUR. Bus. L. REV. 179.
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agement or control was transferred to the other member state in order to escape obligations
towards private or public creditors.,
4. References to the European Court ofJustice
In view of Centrosand the debate about its legal implications, the local court (Amtsgericht)
of Heidelberg, Germany, referred a question to the European Court ofJustice under article
234 of the EC Treaty. The lower court inquired into whether articles 43 and 48 of the EC
Treaty require a member state to permit a corporation formed under its laws to transfer its
real seat to another member state without dissolution." As predicted elsewhere,' 3 the European Court of Justice recently decided not to rule on this matter because, in the case in
question, the local court of Heidelberg was effectively acting in an administrative as opposed
to a judicial capacity. s4 The European Court of Justice will, however, soon have the opportunity, in the matter of Uberseering BV v. NCC Nordic Construction Company Baumanagement GmbH,5 to rule on the impact of articles 43 and 48 of the EC Treaty on Germany's
real seat doctrine in a case submitted to it by the Seventh Chamber of the German Supreme
Court (Bundesgerichtshoj) for a preliminary ruling in March 1999.86

UberseeringBVinvolves a Dutch closely-held corporation (besloten vennootschap)that transferred its principal place of business from the Netherlands to Germany without dissolution
under Dutch law and subsequent reincorporation under German law. In accordance with
Germany's version of the real seat doctrine, the Court of Appeals (Oberlandesgericht)of
Diisseldorf confirmed the decision of the District Court (Landgericht) of Diisseldorf that,
because of the transfer of its principal place of business from the Netherlands to Germany,
the plaintiff lacked legal personality and, consequently, could not sue, in its capacity as a
Dutch corporation, in a German court. 87 While the non-recognition of a corporation that

81. See Written Observations, supra note 77, at 25 (sub V).
82. See Judgment of Mar. 3, 2000, Amtsgericht [Local Court], Heidelberg, Germany, 46 RIW 557, 558
(2000) (concerning the transfer of the principal place of business from Germany to Spain).
83. Ebke, supra note 4, at 656.
84. Case C-86/00, HSB-Wohnbau GmbH, 2001 E.C.R. - (citing Case 318/85, Greis Unterweger, 1986
E.C.R. 955; Case C-1 11/94, Job Centre 1, 1995 E.C.R. 1-3361; Case C-i 34/97,Victoria Film, 1998 E.C.R. I7023; Case C-178/99, Salzmann, 2001 E.C.R. _..) (pending final decision).
85. Case C-208/00, t"berseering BV v.NCC Nordic Construction Company Baumanagement GmbH, 2002
E.C.R. __ (pending final decision).
86. See Decision of Mar. 30, 2000, Bundesgerichtshof [Supreme Court], Germany, 46 RIW 555 (2000). For
details of this case, see Ebke, supra note 4, at 651-55. On December 4, 2001, Advocate General Ddmaso RuizJarabo Colomer submitted to the European Court of Justice his opinion in O(berseering BY. v.NCC Nordic
Construction Company Baumanagement GmbH, supra note 85. In his opinion, the Advocate General suggested
that as long as the pertinent choice-of-corporate-law rules are not harmonized within the EU, the Member
States are generally free to set their own choice-of-corporate-law rules and that it is for the Member State
courts to interpret and apply such rules. See Opinion of the Advocate General in Case C-208/00, Uberseering
BV v. NCC Nordic Construction Company Baumanagement GmbH at para. 69, available at http://europa.
eu.int/jurisp (last visited Aug. 15, 2002) [hereinafter Opinion]. The Advocate General pointed out, however,
that the practical effects of the Member States' choice-of-corporate-law rules need to be in accordance with
Community law. Id. See also infra note 146. For details of the function of the Advocate General, seeTREVOR C.
HARTLEY,

THE FOUNDATIONS OF EUROPEANCOMMUNITy LAW 52-54 (2d ed. 1988).

87. See
Judgment of Sept. 10, 1998, Oberlandesgericht (Court of Appeals), Diisseldorf, Germany, 55JZ 203
(2000). For details of this decision, see Werner F. Ebke, Anmerkung, 55 JZ 203 (2000). Several commentators
have suggested that, in this case, it was unnecessary to refer the question to the European Court ofJustice for
a preliminary ruling under article 234 of the EC Treaty because, for purposes of procedural law, the Dutch
corporation should have been treated by the German court as ageneral partnership (offeneHandelsgeselscbaft).VOL. 36, NO. 3
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is incorporated in accordance with the law of a state other than the state in which it has its
real seat is an inevitable consequence of the real seat doctrine, ss the legal implications of
the real seat doctrine in this case and other cases are far from being settled8 9 It seems to
be generally accepted, however, that shareholders of a corporation (the legal capacity of
which is not recognized under the Sitztbeorie) may not invoke the privilege of limited liability for debts of their corporation. Rather, under the Sitztbeorie, shareholders of such an
entity may be held personally liable for the debts of their company, similar to the principles
applicable to general partnerships (offene Handelsgesellscbaften) or private associations (Gesellschaften biirgerlichenRecbts).9°
IV. Policy
In view of the aforementioned consequences, it may be helpful to take a closer look at
the policy underlying the Sitztbeorie.
A.

EQUAL TREATMENT VERSus FREEDOM OF CHOICE

As stated before, the Sitztheorie, like other variations of the real seat doctrine, recognizes
that only one state should have the authority to regulate a corporation's internal affairs,
while the most plausible state to supply that law is the state in which the corporation has
its real seat.9' The real seat doctrine is based upon the assumption that the state in which
a corporation has its real seat is typically the state that is most strongly affected by the
activities of the entity, and therefore should have the power to govern the internal affairs
of that corporation. 92 The real seat doctrine stresses the importance of uniform treatment
(Gleichbebandlungsgrundsatz)by requiring that all corporations having their principal place

The plaintiff-corporation, it is said, should have changed its corporate name accordingly (Rubrumsdnderung)
and, as a result, could have brought the lawsuit as a general partnership. The first author to make this proposition was Ulrich Forsthoff, Recbts- undParteifdbigkeitausl~indischerGesellschaften mit Verwaltungssitzin Deutschland?-DieSitztbeorie vordem EuGH,53 DB 1109 (2000). The line of reasoning is, however, flawed. For details,
see Ebke, supra note 4, at 653-54; Daniel Walden, Niederlassungsfreiheit,Sitztbeorie und der Vorlagebescbluss des
VII. Zivilsenats des BGH ven 30.3.2000, 11 EWS 256 (2001).
88. See infra notes 141-56 and accompanying text.
89. See also Judgment of Nov. 27, 2000, Landgericht (District Court), Salzburg, Austria, 4 NZG 459 (2001)
(submitting to the European Court of Justice for a preliminary ruling the question of whether Austria's version
of the Sitztbeorie is in conformity with articles 43 and 48 of the EC Treaty). For the view of the Austrian
Supreme Court, see supra note 78.
90. For details, see Grossfeld, supra note 5, at 108-09. But see also Walden, supra note 87, at 259-60.
91. Another possible source of law governing internal affairs of a corporation is European law, were the EU
to adopt the proposed Statute for a European Company (Societas Europaea), supra note 16, or the proposed
Fifth Directive concerning the Structure of Public Limited Companies and the Powers and Obligations of
their Organs, COM (91) 372 final (Nov. 20, 1991), OJ. EC (C 321) at 9 et seq. It appears, however, that the
proposed Fifth Directive has now been abandoned. For the latest developments of the proposed Statute for a
European Company, see the authors cited supra note 16. For the difficulties concerning the harmonization of
company law in the EU, see, e.g., Werner F. Ebke, Company Law and the European Union: Centralizedversus
Decentralized Lawmaking, 31 INT'L LAW. 961 (1997).
92. Thus, for example, the highest court of the Free State of Bavaria concluded that the Sitztbeorie is preferable because it leads to the application of the law of the state that has the most significant contacts with the
corporation and is most strongly affected by that corporation. See Judgment of May 7, 1992, Bayerisches
Oberstes Landesgericht (Bavarian Supreme State Court), Germany, 46 WERTPAPIER-MI-rrEILuNGEN [WM]
1371 (1992).
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of business, or real seat, in a particular state be incorporated under that state's law. Thereby,
the doctrine creates a level playing field and prevents companies from escaping that state's
legal controls through incorporation in a jurisdiction that has less stringent laws. As a result,
all corporations concerned are subject to the same rules and principles of corporate law,
including laws that aim at protecting shareholders, creditors, employees, and other stakeholders.
Obviously, this approach is fundamentally different from the one employed by the stateof-incorporation doctrine. The state-of-incorporation doctrine emphasizes, as a general
rule, the promoters' freedom to choose the proper law of a corporation. Consequently, the
lex societatis (or in the language of British law, the lex domicili) is the result of the incorporators' own volition. Thus, for example, under British law, a corporation duly created in
a foreign country is to be recognized as a corporation in Great Britain, and accordingly
foreign corporations can both sue and be sued in their corporate capacity in the courts. 93
Conversely, a corporation duly formed in Great Britain will be recognized as a corporation
in Great Britain even if it conducts most or even all of its business abroad. Of course, the
real seat doctrine also grants incorporators freedom of choice, though to a somewhat more
limited extent, in that it recognizes the incorporators' choice of where they want their
enterprise to have its principal place of business (real seat).
Clearly, the Sitztheorie aims at effectuating material legal, economic, and social values of
the country having the most significant relationship with a particular company. Germany,
for instance, has detailed laws concerning the protection of minority shareholders, employees, and affiliated companies, which are not available in other Member States of the
EU.94 A choice-of-corporate-law rule that would allow corporations having their real seat
in Germany to be incorporated elsewhere, could undermine the functioning of such laws
even though Germany would be the state having the closest connections with the corporation in question. 95 Thus, unless the pertinent foreign law is functionally equivalent to the
German law in question or unless there is European law to regulate the aspect in question,
there is always the possibility that promoters incorporate their business outside the state
with which the corporation is to have its closest contacts in order to avoid that state's more
stringent laws. Obviously, states that recognize a political, or even a constitutional, need to
protect certain interests (such as the interests of minority shareholders, employees, creditors
or other stakeholders, especially in the context of large publicly-held corporations) will
favor the real seat doctrine.96 In contrast, states that support the idea of party autonomy in
93.

DICEY & MORRIS ON THE CONFLICT OF LAWS

1107 (12th ed. 1993).

94. See Written Observations, supra note 77, at 22 (para. 56). The two elements of German company law
most frequently cited by German scholars as in danger of being evaded through incorporation in EU Member
States such as England are the doctrine of creditor protection by means of minimum capital and the mandatory
board representation for employees of large German companies pursuant to the German Law of Co-

determination (Mitbestimmungsgesetz). A thorough discussion of these two elements of the German law of
business enterprises is clearly beyond the scope of the present paper. It should be noted, however, that some
German authors have pointed out that the importance of legal capital is purely symbolic and that mandatory
board representation of employees does not affect the majority of companies because the full-fledged regime
of Mitbestimmung applies only, as a general rule, to companies having 2,000 or more employees. For further
details, see, e.g., Harald Halbhuber, NationalDoctrinalStructuresand European Company Law, 38 COMMON MKT.
L. REv. 1385, 1417-19 (2001).
95. But see Peter Ulmer, Schutzinstrumente gegen die Gefahren aus der GeschaftstiitigkeitinliindischerZweigniederlassungen von Kapitalgeselischaftenmit fiktivem Auslandssitz, 54 JZ 662 (1999).
96. Cf BERND VON HOFFMANN, INTERNATIONALES PRIVATRECHT 258-59 (6th ed. 2000); KROPHOLLER, supra
note 27, at 539-40; SIEHR, supra note 21, at 308; Grossfeld, supra note 5, at 6; Kindler, supra note 17, at 102.
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corporate law matters will, at least in principle, favor the internal affairs doctrine or similarly
9
liberal choice-of-law doctrines. '
If viewed from this perspective, conflict-of-corporate-laws rules are, to some extent, a
reflection of the general attitude of a legal culture towards the socio-economic role of (large)
corporations and the function of the substantive and procedural rules of the law of corporations for purposes of protecting and furthering the multifarious and sometimes hard
98
to reconcile interests of shareholders, stakeholders, and affiliated companies. For purposes
of comparative analyses, it is important always to keep in mind that conflict-of-corporatelaws rules, like other legal institutions of all national legal systems, are shaped not only by
efficiency, but also by history and politics. 99 Initital conditions, determined by the accident
of history or the design of politics, influence the path that a conflict-of-laws rule will take.
Path dependency, or institutional persistence, is, however, not the only force influencing
the direction and objectives of a conflict-of-corporate-laws rule. The development of
choice-of-corporate law rules is also driven by powerful environmental forces linking traditional conflict rules, such as the real seat doctrine or the state-of-incorporation rule, and
complementary institutions (e.g., pseudo-foreign corporation laws or insolvency laws) in
order to enhance the preexisting rules for the benefit of local or other interests.

B.

PSEUDO-FOREIGN CORPORATIONS

Interestingly, a state's desire to make applicable its internal affairs rules to corporations
whose business and personnel are predominantly identified with that state, is not limited
to jurisdictions that have adopted the real seat doctrine. Rather, even jurisdictions that apply
the liberal state-of-incorporation doctrine sometimes feel a need to apply some or all of
their local internal affairs rules to foreign corporations carrying on most or all of their
business within their territory (Scheinauslandsgeselschaften). Thus, for example, New York
and California have chosen to exercise this power over what has been called pseudo-foreign
corporations.1 0 This applies to corporations that carry on most of their activities or have
a majority of their shareholders in the state but are incorporated in another state. California
and New York expressly mandate the application of local law to specified internal affairs
01
questions in corporations that have significant connections with the state in question. In
the United States, there are, however, constitutional limitations on applying local law to
the internal affairs of a foreign corporation. The scope of such limitations, however, remains
unsettled. 10 2 The pseudo-foreign corporation statute of the Netherlands of December 17,

97. Cf Grossfeld, supra note 5, at 6; SIEHR, supra note 21, at 308.
98. For a more detailed exposition of this view, see BERNHARD GROSSFELD, ZAUBER DESRECHTS 15-26
(1999); Bernhard Grossfeld & Werner F. Ebke, Controlling the Modern Corporation:A Comparative View of
CorporatePower in the United States and Europe, 26 Am. J. CoMp. L. 397 (1978).
99. See generally Amir N. Licht, The Mother of All Path Dependencies: Toward A Cross-CulturalTheory of
Corporate Governance Systems, 26 DEL. J. CORP. L. 147 (2001).
100. See Elvin R. Larry, Pseudo-foreign Corps, 65 YALE LJ. 137 (1955). According to Larry, pseudo-foreign
corporations are enterprises essentially local in character whose business and personnel are predominantly
identified with one state. Their out-of-state incorporation makes them tramp corporations. Cf. DeMott, supra

note 12, at 166.
101. See CAL. CORP. COD § 2115 (West 2002); N.Y. Bus. CORP. LAw §§ 1317-1320 (McKinney 2002). For
details, see, e.g., LEwis D. SOLOMON et al., CORPoRATIoNS: LAw AND POLicY 206 (3d ed. 1994); DeMott, supra
note 12, at 164-66.
102. Ebke, supra note 34, at 215-16. For a thoughtful analysis of the constitutional limitations on applying
the law of the forum state to the internal affairs of a foreign corporation, see, e.g., Beveridge, supra note 12, at
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1997 (Wet op de formed buitenlandse vennootschappen), is a modern European example of a
legislative effort to cope with corporations that are trying to circumvent more stringent
laws (e.g., minimum capital requirements) of the state that has a more significant relationship with the corporation than the corporation's state of formation.'01
Similar results may be achieved by means of general principles of conflict-of-laws
such as the common law outreach rules of some U.S. jurisdictions l°0 or conflict-oflaws doctrines developed by legal scholars, such as Professor Otto Sandrock's superimposition doctrine (Uberlagerungstbeorie)°5 or Professor Peter Behrens' limited state-ofincorporation doctrine (eingeschriinkte Griindungstheorie).°6However, in the EU, articles 43
and 48 of the EC Treaty seem to impose some restrictions upon a member state's power
to apply some or all of its corporate law rules upon pseudo-foreign corporations. The exact
scope of such restrictions, however, is far from being certain at this point in time. 07
Great Britain, too, has laws that are explicitly outreaching in order to protect local interests. While it is generally recognized today under British law that promoters are free to
incorporate their business in a country of their choice,1os a foreign corporation having
established a place of business in Great Britain (overseas company) is subject to certain
obligations under part XXIII of the Companies Act 1985. Part XXIII of this act provides
an effective method of exercising jurisdiction and control over overseas companies." 9 In
addition, under section 453 of the Companies Act 1985, foreign companies carrying on
business in Great Britain are subject to the vigorous provisions of part XIV of the act
concerning the investigation of companies and their affairs (subject to certain exceptions).
Additionally, under the Company Directors Disqualification Act 1986, a court may disqualify a director of a foreign company for up to fifteen years if the company has become
insolvent and the director's conduct makes him or her unfit to be involved in the management of a company." 0 Furthermore, foreign companies may be dissolved under sections
709-15; Richard M. Buxbaum, Delaware Supreme Court Finds the State-of-Incorporation Version of the Internal
Affairs Doctrine Embedded in the United States Constitution, 15 CAL. Bus. REP. 173 (1994); Richard M. Buxbaum,
The Threatened Constitutionalizationof the InternalAffairs Doctrine in CorporationLaw, 75 CAL. L. REV. 29 (1987).
103. For details of the statute, see, e.g., Harm-Jan de Kluiver, De Wet Formeel Buitenlandse Vennootschappen
op de Tocht? 1999 WEEKBLAD VOOR PRIVAATRECHT, NOTARIAAT EN REGISTRATIE [WPNR] 527; Levinus Timmerman, Das niederlbndische Gesellschaftsrechtim Umbruch, in FESTSCHRiFT FOR MARCUS LtrrER 173, 183-85
(Uwe H. Schneider et al. eds., 2000); Ebke, supra note 4, at 644-45.
104. Beveridge, supra note 12, at 698-701.
105. Otto Sandrock, Ein amerikanisches Lehrstiick fir das Kollisionsrecht der Kapitalgesellsthaften, 42 RABELsZ
227 (1978); Otto Sandrock, Die Konkretisierung der Uberlagerungstheoriein einigen zentralen Einzelfragen--ein
Beitrag zum internationalen Gesellschaftsrecht, in FESTSC~IRIFT FOR GONTER BEITZKE 669 (Otto Sandrock ed.,
1979); Otto Sandrock, Die multinationalen Korporationen im InternationalenPrivatrecht, 18 BERDTGEsV6LKR
169 (1978).
106. Peter Behrens, Commentary, in MAx HACHENBURG & PETER BEHRENS, GMBHG at EinI. annot. 125,128
(8th ed. 1992). See also Professor Daniel Zimmer's combination doctrine (Kombinationslehre):DANIEL ZIMMER,
INTERNATIONALES GESELLSCHAFTSRECHT (1996).
107. See, e.g., Ebke, supra note 4, at 644-46; Timmerman, supra note 103, at 183-85; Ronald J. Gilson,
Globalizing Corporate Governance: Convergence of Form or Function, 49 Am. J. COMp. L. 329, 354 n. 86 (2001).
Unfortunately, Case C-410/99, Kamer van Koophandel en Fabrieken voor Groningen v. Challenger Trading
Company Ltd., 11 EWS 280 (2000), which involved an English pseudo-foreign company with a principal place
of business in the Netherlands, was struck from the company register.
108. See, e.g., DICEy & MORRIS, supra note 93, at 1107; Drury, supra note 23.
109. This law is presently under review, however. Fordetails, see The Company Law Review SteeringGroup,
Modern Company Law-Fora Competitive Economy, Final Report (July 26, 2001).
110. See Company Directors Disqualification Act 1986 § 6(1) (1986). For the territorial scope of the Company Directors Disqualification Act, see, e.g., Seagull Manufacturing Co. Ltd. (In Liquidation) (No. 2), [1994]
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220 and 221 of the Insolvency Act 1986. Such dissolution triggers, inter alia,the Insolvency
Act's provisions concerning fraudulent or wrongful trading, which, in certain circumstances,
may lead to personal liability of the directors."1 '
By including business associations incorporated abroad into the ambit of creditor protection and insolvency laws, Great Britain superimposes its respective laws on foreign cor2
porations and their directors who have taken steps to avoid local legal controls." The
pseudo-foreign corporation statutes of California, New York, and the Netherlands, like
outreach rules that achieve similar results, also aim at effectuating important forum policy
vis-a-vis pseudo-foreign corporations. Therefore, these statutes represent a fundamental
departure from the liberal choice-of-corporate-law approach that has wholeheartedly embraced the internal affairs doctrine and the state-of-incorporation rule, respectively."' Critics of the internal affairs and state-of-incorporation doctrines argue that the conflict-oflaws developments in the jurisdictions mentioned illustrate that the idea of granting
promoters and corporations unlimited freedom of choice of corporate law has failed in
practice." 4 The real seat doctrine, by contrast, generally aims at creating a level playing
field for all corporations having their principal place of business within the state by requiring
that corporations be formed in accordance with the laws of the state that is being most
affected by their activities." s
C.

FURTHER CONSIDERATIONS

To many corporate lawyers in Continental Europe, the real seat doctrine is presently
irresistible for yet another reason. As stated before, the real seat doctrine provides that one
body of corporate law governs a corporation's internal affairs; whereas, the pseudo-foreign
corporation statutes (or case law that achieves similar results), may subject a corporation to
the laws of more than one jurisdiction. While the real seat doctrine may be required, in
6
certain instances, to apply the law of another state to specified questions," application of
a law other than the law of the real seat state is a rare exception."' Similarly, states that
follow the real seat doctrine hardly ever resort to conflict-of-laws devices such as public
policy (ordrepublic), fraud, circumvention, or misuse of law (fraus legis) to deny the existence
or legal capacity of a foreign corporation."' The state-of-incorporation rule is often said
to favor such important choice-of-law factors as certainty, predictability, uniformity of reCh. 91. The legal and other implications of the Company Directors Disqualification Act §§ 6 & 7are presently
being reviewed by a Juris doctorate candidate under the supervision of the author of the present article.
e.g.,Re Howard Holdings Inc., 1998 B.C.C. 549;
111. For the practical implications of these provisions, see,
Stocznia Gdanska SA v. Latreefers Inc., 2000 WL 447 (Cal. Ct. App. Feb. 9, 2000).
112. Whether and to what extent the British laws in question are in conformity with articles 43 and 48 of
the EC Treaty is debatable. On the jurisprudence of the European Court of Justice on circumvention, fraud
and other misuses of Community law, see Kjellgren, supra note 80.
113. See DeMott, supra note 12, at 162.
114. See Grossfeld, supra note 5, at 13 (arguing that, in the United States, the state-of-incorporation doctrine

is shipwrecked);

KEGEL

&

SCHURIG,

supra note 29, at 502-03.

115. Cf. Grossfeld, supra note 5, at 6.
116. See, e.g., id. at 64-65.
117. Id. at 10, 13.
118. Id. at 10; Ebke, supra note 25, at 810-11 (listing of cases). For the role of public policy (srdrepublic)
and fraus legis in state-of-incorporation doctrine jurisdictions, see Rainer Hausmann, Vertretungrmacbtund Verftigungsbefugnis, in

CHRISTOPH REITHMANN

&

DIETER MARTINY, INTERNATIONALES VERTRAGSRECHT

1243 (5th

ed. 1996).
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suit, protection of justified expectations of the parties, and ease in the application of the
law to be applied." 9 However, proponents of the real seat doctrine argue that the rapid
growth of pseudo-foreign corporations has led states that follow the state-of-incorporation
rule to adopt pseudo-foreign corporation statutes or common law rules to make applicable
local internal affairs laws, which in turn leads to an undesirable mix of the law of different
jurisdictions. 120

Proponents of the real seat doctrine also have pointed out that the real seat doctrine is
preferable because it does not require a state to run after a foreign corporation that has
established a place of business within its territory. The doctrine requires from the outset,
incorporators to play by rules that apply to all participants in the market place. 2 ' In addition, the real seat doctrine is said to be more realistic than the liberal state-of-incorporation
doctrine because it recognizes that corporation laws of different countries are not interchangeable.' The assumption that corporation laws are interchangeable has been called a
"dangerous illusion."2' Indeed, contemporary corporation statutes have provisions that
serve diverse functions. Conflicts arise from the fact that each statute is itself heterogeneous
and may treat a particular matter differently from the statute of any other state. Hence, the
potential for conflicts among statutes is inevitable, both within the EU and beyond. Professor Bernhard Grossfeld recently reminded us of the late Professor Martin Wolff's observation that "[t]he reasons why promoters who do business in their own1 state prefer to
subject their corporation to a different law are not always very reputable." 24
D.

THE EFFECT OF LEGAL HARMONIZATION

Obviously, the role of the conflict-of-laws rules as a means to effectuate a state's local
policy vis-a-vis companies operating across state borders diminishes gradually if and as,
within a multijurisdictional legal system such as the United States or the EU, legislatures
(or others)'25 succeed in effectively harmonizing the internal affairs laws so as to create a
competitive market for corporate charters that is not distorted.' 2 Developments in the
United States illustrate that the internal affairs or state-of-incorporation doctrine as a
119.
120.
121.
122.
123.

DeMott, supra note 12, at 162 (citing Restatement Second of Conflict of Laws 302, comment e).
Grossfeld, supra note 5, at15.
Id. at 10.
Id. at 13.
Id.

124.

MARTIN WOLFF,

PRIVATE INTERNATIONAL LAW 300 (2d ed. 1950).

125. See Werner F. Ebke, Unternebmensrecbtsangleichungin der Europdiscben Union:Brauchenwir ein
European
Law Institute? in FESTSCHRIFT F0R BERNHARD GROSSFELD 189 (Ulrich Hiibner & Werner F. Ebke eds., 1999)
(suggesting that a European Law Institute, patterned after the American Law Institute, be established to facilitate the company law harmonization process within the EU); Ebke, supra note 91, at 985. The proposal has
received a great deal of support from legal commentators. See, e.g., Martina Deckert, Zu Harmonisierungsbedarf
und Harmonisierungsgrenzen im Europdiscben Geseilcbaftsrecht, 64 RABELsZ 478, 496 (2000); Christoph U.
Schmid, Bottom-up Harmonisation of European Private Law: lus Commune and Restatement, in EVOLuTIONARY
PERSPECTIVES AND PROJECTS ON HARMONISATION OF PRIVATE LAW IN THE

EU 103, 120 (European University

Institute Working Papers, Law No. 99/7, Sonja Feiden & Christoph U. Schmid eds.,
1999) (arguing that "a
sort of European counterpart of the American Law Institute, designing Restatement-like compilations of European private law, could be of great use").
126. Ebke, supra note 34, at 234-37; Ebke, supra note 91, at 984-86; Jan Wouters, European Company Law:
Quo Vadis? 37 Common Mkt. L. Rev. 257 (2000). For the current state of European company law, see GONcrER
C. SCHWARZ, EUROPAISCHEs GESELLSCHAFTSRECHT (2000); VANESSA EDWARDS, EC COMPANY LAW (1999); MATHIAS 1TABERSACK, EUROPAISCHEs GESELLSCHAFTSRECHT

MENSRECHT

(4th ed. 1996).
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conflict-of-corporate-law rule is feasible only if the corporate law of the various jurisdictions
are functionally equivalent (albeit not necessarily uniform). Yet, even then states may be
tempted to make applicable certain corporate law provisons to foreign corporations that
are essentially local in character, for the benefit of their citizens or others.
This observation is not to deny the theoretical relevance and conceptual attractiveness
of the idea of a race for the top to which a legislative competition for corporate charters
may give rise. This idea, which was born in the United States,' 27 may not be equally applicable in the EU at this point in time.'28 In the United States, the need to protect local
interests (e.g., shareholders) is diminished, at least to some extent, by the existence of comprehensive and highly sophisticated federal securities laws that aim at ensuring investor
confidence and the functioning of the national securities markets. 1 9 Without such legislation, the attitude of U.S. legislatures and courts towards legislative competition for corporate charters might very well have developed in a different direction.3 °
In contrast, in the EU there is an enormous divergence in statutory approaches to the
regulation of the internal affairs of corporations as well as to securities regulation. Corporation statutes in the EU differ not only in detail, but in basic regulatory philosophies,
assumptions about the appropriate regulatory force of the statute itself; allocations of prerogatives and risks within the corporation, and roles of stakeholders in corporate governance.' 3 ' The statutory approaches are paralleled by a richly varied body of case law. Efforts
to harmonize the Member States' laws on the structure and organization of corporations
have not come to fruition. In addition, there is no comparable body of comprehensive
European securities laws that could represent an effective counterbalance to the divergent
approaches of the Member States' laws towards the protection of shareholders and other
security holders of large or listed companies.
Accordingly, in the present state of Community law,"' it is at least understandable that
the majority of EU Member States are unwilling to abolish the real seat doctrine and to
make the state-of-incorporation doctrine mandatory, especially in light of the fact that it is
unclear at the moment whether and to what extent a member state may use pseudo-foreign
corporation statutes or judicially created outreach rules to achieve similar results. In view
127. See, e.g., Ralph K. Winter, The "Race for the Top" Revisited: A Comment on Eisenberg, 89 COLUM. L. REV.
1526 (1989); Daniel R. Fischel, The "Race to the Bottom" Revisited: Reflections on Recent Developments in Delaware's
CorporationLaw, 76 Nw. U. L. REV. 913 (1982). But see also William L. Cary, Federalismand CorporateLaw:
Reflections Upon Delaware,83 YALE L.J. 663 (1974). For more recent analyses, see ROBERTA ROMANO, THE GENIUS
OFAMERICAN CORPORATE LAw (1993); Anthony Ogus, Competition Between NationalLegal Systems: A Contribution
ofEconomic Analysis to Comparative Law, 48 INTr'L & COMP. L.Q. 405 (1999); Richard M. Buxbaum, Federalism
and Company Law, 82 MICH. L. REv. 1163 (1984).
128. See David Charny, Competition Among Jurisdictions in Formulating Corporate Law Rules: An American
Perspective on the "Race to the Bottom" in the European Communities, 32 HARv. INT'L. L.J. 423 (1991); Clark D.
Stith, Federalismand Company Law:A "Race to the Bottom"in the European Community, 79 GEO. L.J. 1581 (1991).
129. Ebke, supra note 29, at 217-20; Grossfeld, supra note 5, at 7.
130. Detlev F. Vagts, Book Review, 18 AM. J. CoMP. L. 863, 864 (1970).
131. See generally Janet Dine, Company Law Developments in the European Union and the United Kingdom:
Confronting Diversity, 1998 S. AFR. L.J. 245; Ben Pettet, The Stirringof Corporate Social Conscience: From "Cakes
andAle" to Community Programmes,50 CURRENT LEGAL PROBS. 279 (1997); Wedderburn of Charlton, Companies
and Employees: Common Law or Social Dimension? 109 L.Q.R. 220 (1993). See also Halbhuber, supra note 94, at
1405-08 (arguing that the extent to which company laws have been harmonized in the EU is overstated by
many European scholars).
132. Case C-81/87, The Queen v. HM Treasury and Commissioners of Inland Revenue, exparte DailyMail
and General Trust plc, 1988 E.C.R. 5483, 5512 (para. 25).
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of the present state of Community company law, choice-of-corporate-law rules should not
become a means to put pressure on the Member States to enhance their efforts to harmonize
their laws on the internal affairs of corporations and to create a comprehensive body of
European securities laws. Such efforts should be made by the member states because they
are necessary for the proper functioning of the internal market. 133
E.

SOUND AND SATISFACTORY

The proponents of the real seat doctrine admit that the identity of the state in which a
corporation has its real seat is not always readily ascertainable and that the real seat may
not be constant because a corporation and its constituents may have contacts with several
jurisdictions.' T1 Yet the real seat doctrine, its proponents argue, has shown to work in practice. 3 ' In the words of the late Professor Martin Wolff, the "doctrine is sound and satisfactory; the criterion chosen is one which everybody who comes into commercial contact
with the corporation can easily check, since the main administrative centre can hardly be
kept secret." 136 Others have pointed to the fact that the law of taxation, too, uses similar
criteria, such as central management and control,'37 Geschiiftsleitung,1so or geschiftliche Oberleitung39 in determining a corporation's liability to taxation.140 The fact that even the law
of taxation relies on such criteria indicates that the real seat criterion is practical and capable
of serving its purpose.
V. Implications
One of the most controversial aspects of the real seat doctrine (Sitztheorie) is that a
corporation that has been incorporated in a jurisdiction other than the state in which it has
its real seat is not recognized as a corporation in the real seat state.
A.

LIABILITY AND NON-RECOGNITION

A corporation, for example, duly created in a foreign country having its real seat in
Germany will not be recognized in Germany as a corporation. ' 41 Likewise, a corporation
133. See Werner F. Ebke, Die Zukunft der Rechesetzung in multijurisdiktionalen Rechtsordnungen: Wettbewerb
der Rechtsordnungen oder zentrale Regelvorgabe--am Beispiel desGesellschafts- und Unternehmensrecht, 1999 ZEITSCHRIPr FUR SCHwEIZERISCHEs RECHT

[ZSR] 106 (supp. 28). For a discussion of the need to harmonize company

law within the EU, see, e.g., Deckert, supra note 125; Ebke, supra note 91. For an analysis of the need to
harmonize the securities regulation within the EU, see FinalReport of te Committee of Wise Men on the Regulation
of European SecuritiesMarkets(Lamfalussy Report) (Feb. 15, 2001). For a discussion of the desirability of regulatory
competition in the European market for company laws, see the authors cited supra notes 127 and 128.
134. See Grossfeld, supra note 5, at 11 & 59-60; Kindler, supra note 17, at 103-05. A similar view was
expressed by the EU Commission in its written observations in Case C-208/00, Uberseering B.V. v. NCC
Nordic Construction Company Baumanagement GmbH, 2002 ECR - (pending final decision). See Written
Observations, supra note 77, at 23 (para. 58).
135. Grossfeld, supra note 5, at 11. For the factors at which German courts look in determining the real
seat of a corporation, see the authors listed in supra note 54.
136. WOLFF, supra note 124, at 297-98.
137. For Great Britain, see DICtEv & MoRRSs, supra note 93, at 1103 & 1105.
138. Cf. Germany's Corporate Income Tax Act (Kdrperschaftsteuergesetz)§ 1(1).
139. Cf Germany's General Imposition Law (Abgabenordnung)§ 10.
140. Grossfeld, supra note 5, at 11 & 60; Kindler, supra note 17, at 105-06.
141. Grossfeld, supra note 5, at 14 & 106; Kindler, supra note 17, at 102.
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can be duly formed in a real seat-doctrine jurisdiction only if it has its real seat in that
jurisdiction.42 The non-recognition is said to be the sanction imposed by the real seat
doctrine on enterprises that are incorporated in the wrong state. 41 In theory, such sanctions
are vigorous and uncompromising. Non-recognition generally entails an end of the limited
liability of the owners (shareholders) of such entities,'4 which is a rather dangerous and
potentially burdensome consequence. The sanctions also bar access to local courts because
an enterprise that lacks legal capacity under the Sitztheorie cannot sue; though, the enterprise may be sued in its capacity as a corporate entity. 41 Obviously, this effect is embarrassing and detrimental when the corporation wishes to bring a lawsuit or file a counterclaim. 14
In practice, however, German courts have hardly ever been required to impose the real
seat doctrine's sanctions on foreign corporations. The real seat doctrine's inevitable consequence of non-recognition resulting from an incorporation in a wrong state are well
known in the business and legal communities. This seems to have led foreign enterprises
to set up a subsidiary corporation in Germany formed under German law, instead of a
foreign corporation having its real seat in Germany. 47 In economic terms, it is easy and
relatively inexpensive for corporations to contract around what is perceived by some to be
a defective conflict-of-laws rule, the Sitztheorie. Not surprisingly, therefore, contrary to what
is sometimes suggested by critics of the real seat doctrine, there are, at least in Germany,

142. Grossfeld, supra note 5, at 106; Kindler, supra note 17, at 102; SIEnR, supra note 21, at 309.
143. Grossfeld, supra note S, at 11 & 105-11.

144. Id. at 108-10. See also ANDREAS

LACHMANN,

HAFTUNGS UND VERMOGENSFOLGEN BEI SITZVERLEGUNG

(2000).
145. For details, see Grossfeld, supra note 5, at 73-75 & 110. See also supra text accompanying note 87.
146. It is questionable whether it is in conformity with the laws of the EU for a member state to deny
another member state's corporation the right to sue if, under the pertinent conflict-of-corporate-laws rules of
that member state, the out-of-state enterprise is not recognized as a legal entity. In his Opinion of Dec. 4,
2001, in Case C-208/00, Uberseering BY. v. NCC Nordic Construction Company Baumanagement GmbH,
supra note 15, Advocate General Ddmaso Ruiz-Jarabo Colomer concluded that an EU member state may not
deny a corporation that has been duly formed in accordance with the laws of another member state, the right
to sue in its capacity of a corporate entity. See Opinion, supra note 86, at para. 52. The Advocate General was
of the opinion that such a denial constitutes a material restriction of the company's Freedom of Establishment
under articles 43 and 48 of the EC Treaty and that the restriction cannot be justified in light of the court's
traditional four-factor test because it is not suitable for securing the attainment of the objective which the
pertinent German law allegedly pursues and because it goes beyond what is necessary in order to attain it. Id.
In addition, the Advocate General opined, the denial of the right to sue in its capacity as a corporate entity
constitutes a severe infringement of various rights that the company enjoys under the European Convention
on Human Rights and Fundamental Freedoms, which has been ratified by every member state (e.g., the company's right to a fair hearing pursuant to article 6111 and its rights under article 13 of the Convention). Id. at
paras. 57-58. The Advocate General also suggested that the denial of the right to sue as a corporate entity
violates articles 17 and 47 of the EU's Charter of Fundamental Rights adopted on Dec. 7, 2000, in Nice,
France, as well as the right to due process which the European Court of Justice has recognized as a general
principle of law. Id. at paras. 59-60. The conclusions of the Advocate General, which are is not binding on the
Court, do not come as a surprise. See Ebke, supra note 4, at 654 (stating that it "is conceivable that the European
Court of Justice will hold that [the denial of the right to sue pursuant to] Section 5011] of the German Rules
of Civil Procedure violates Articles 43 and 48 of the EC Treaty by not granting a corporation duly formed
under the law of another Member State the right (Parteifdhigkeit),as a corporate entity, to institute a lawsuit
in a German court"). It remains to be seen whether the European Court ofJustice will follow the view expressed
by the Advocate General in his Opinion.
147. See Grossfeld, supra note 5, at 48.
AUSLXNDISCHER KAP1TALGESELLSCHAFTEN INS INLAND
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hardly any catastrophic cases resulting from the application of the real seat doctrine. 4" For
those theoretically possible exceptional cases, the Sitztheorie has developed legal devices to
protect creditors and other third parties from economically unwarranted effects.'

B.

4

1

MIGRATION OF COMPANIES

Certainly, as stated above, the real seat is not necessarily constant because a corporation
and its constituents may have contacts with several jurisdictions. It may be that the real seat
of a corporation is later transferred from one state to another without dissolution of the
company in the one state and reincorporation in the other state. Under the Sitztheorie, the
transfer of a duly formed corporation's real seat across borders is, as a general rule, fatal to
the corporation.5 0 Thus, for instance, a corporation duly formed in Germany cannot transfer its real seat from Germany to another state (emigration) without dissolution.' Similarly,
under the Sitztheorie, a corporation duly formed in a state other than Germany cannot move
its real seat to Germany (immigration) without dissolution in its state of formation and
reincorporation in Germany." 2
The existence of limitations on the migration of companies within the EU has led commentators to call the Sitztheorie a repressive doctrine that violates the right of primary
establishment granted by articles 43 and 48 of the EC Treaty.5 3 Under the Sitztheorie, a
company is incarcerated in its state of incorporation, and "the escape from prison is punished with the death penalty."'' 4 The fact that the complex problem of the migration of
companies within the EU is still enveloped in the mists of metaphor should not divert from
56
55
the fact, however, that there are numerous solutions, at both EU' and member state
levels, for the problem that should not be overlooked. The most recent draft of a Fourteenth

148. Id. at 11.
149. For a more detailed exposition of these devices, seeid. at 14 & 108.
150. For details, see id. at 145-63; Kindler, supra note 17, at 133-41. The Sitztbeorie will, however, recognize
the transfer of the principal place of business of a corporation duly formed in accordance with the laws of a
state-of-incorporation-doctrine state (e.g., Great Britain) to another state-of-incorporation-doctrine state (e.g.,
Denmark). See, e.g., Ebke, supra note 4, at 633 n. 67.
151. See Judgment of Feb. 1,2001, Oberlandesgericht (Court of Appeals), Hamm, Germany, 47 RIW 461,
462-463 (2001) (concerning the transfer of the real seat from Germany to England); Judgment of Mar. 3, 2000,
Amtsgericht (Local Court), Heidelberg, Germany, 46 RW 557 (2000) (involving the transfer of the real seat
from Germany to Spain).
152. See Judgment of Sept. 10, 1998, Oberlandesgericht (Court of Appeals), Diisseldorf, Germany, 55 JZ
203 (1999) (regarding the transfer of the real seat of a Dutch closely-held corporation from the Netherlands
to Germany). For details of this decision, see Ebke, supra note 87. See also Judgment of Mar. 26, 2001, Oberlandesgericht (Court of Appeals), Diisseldorf, Germany, 47 RPW 463, 463-64 (2001) (concerning the transfer
of the principal place of business from the Netherlands to Germany). For further details, see, e.g., LACHMANN,
supra note 144.
153. Knobbe-Keuk, supra
note 71, at 356.
154. Id.
155. See Draft of a Fourteenth Directive on the Transfer of the Registered Office of a Company from one
Member State to Another with a Change of Applicable Law, Doc. XV/D2/6002/97-EN REV. 2. For details
of the proposed directive, see, e.g., Robert R. Drury, Migrating Companies, 24 EUR. L. REV. 354 (1999); Jochen
Hoffmann, Neue Mglichkeiten zur identitiitswahrendenSitzverlegung in Europa, 164 ZHR 43 (2000).
156. Grossfeld, supra note 5, at 163; Wymeersch, supra note 49, at 648-52. See also Peter 0. Miilbert &
Klaus Schmolke, Die Reicbweite der Niederlassungsfreiheitvon Gesellscaften-AnwendungsgrenzenderArtt. 43ff
EGV bei
kollisions- und sachrechtlicbenNiederlassngshindernissen,100 ZEITSCHRIFT FURVERGLEICHENDE RECHTSWISSENSCHAFT [ZVGLRWIss] 233, 262-71 (2001).
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Directive on the Transfer of the Registered Office of a Company from one Member State
to Another with a Change of Applicable Law would not even require Member States to
give up the real seat doctrine. Needless to say, the applicable tax laws must not make (re-)
incorporation in another member state prohibitively expensive. 157 Tax laws having such
prohibitive effects may themselves be inconsistent with the freedom-of-establishment provisions of the EC Treaty.'
VI. Conclusions
The legal implications of the German Sitztheorie are indicative of the fact, emphasized
many times by Professor Bernhard Grossfeld, that the real seat doctrine is a "Theorie auf
Zeit." 5 9 Thus, the Sitztheorie is a doctrine that will no longer be justified within the EU as
soon as the Member States (or other bodies160)have succeeded in creating internal affairs
rules that are functionally equivalent (albeit not necessarily uniform) so as to create a level
playing field for companies in the internal European market.' 6' The creation of a level
playing field for business associations within the EU, it seems to this author, is the single
most important task today. Without a body of harmonized laws concerning the internal
affairs of corporations and a set of comprehensive securities laws to protect investors and
to ensure the proper functioning of the market for equity and other securities (i.e., the
market for corporate control), the competition between and among the EU Member States
for corporate charters will be distorted. Like the various pseudo-foreign corporation statutes, case law that achieves similar results, and the British approach to oversea companies,
the Sitztheorie aims at coping with the fundamental distortions resulting from the divergent
corporation, stakeholder and securities laws that continue to exist within the EU and beyond. In view of the present state of EU company and securities law, it is not surprising
that most Member States of the EU continue to adhere to the real seat doctrine. Whether
this practice is in accordance with articles 43 and 48 of the EC Treaty will, one hopes, soon
be decided by the Court of Justice of the European Communities in the matter of Uberseering BV v. NCC Nordic ConstructionCompany BaumanagementGmbH.16

157. Ebke, supra note 4, at 649. For details, see HOLGER DIETRICH, SITZVERLEGUNG IM BINNENMARKT UND
IRE BESTEUERUNG

(2001).

158. For the impact of articles 43 and 48 of the EC Treaty on the EU Member States' law of taxation, see,
e.g., Werner F. Ebke & Kevin Deutschmann, Einkommensbesteuerungim Recht der Europiiischen Union, 54 JZ
1131, 1132-38 (1999); Jan Wouters, The Principleof Non-discriminationin European Community Law, 8 EC TAx
REv. 98 (1999). For the role of European law in corporate income taxation in the European Union, see, e.g.,
JAN BRINKMANN, DER EINFLUSS DES EUROPAISCHEN RECHTS AUF DIE UNTERNEHMENSBESTEUERUNG (1996).
159. See, e.g., Grossfeld, supra note 5, at 30.
160. For the potential role of the proposed European Law Institute, see Ebke, supra note 125, at 212-16.
For the actual impact of the courts in this context, see Werner F. Ebke, UnternehmenskontrolledurchGesellschafier
und Markt, in INTERNATIONALE UNTERNEHMENSKONTROLLE UND UNTERNEHMENSKULTUR 7, 29-31 (Otto Sandrock & Wilhelm Jiiger eds., 1994).
161. For a thoughtful and thorough study of whether harmonization efforts such as the Fifth Company Law
Directive are legally desirable and economically relevant, see THE SIMPLIFICATION OF THE OPERATING REGULATIONSFORPUBLIC LIMITED COMPANIES IN THE EUROPEAN UNION (Luc Julien-SaintAmand ed., 1995).
162. Case C-208/00, ilberseering BV v. NCC Nordic Construction Company Baumanagement GmbH,
(2002) E.C.R. __ (pending final decision). See also supra notes 86 & 89.

FALL 2002

